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BOOK REVIEWS. 

Orvillk W. Wood, Editor-in-Charge. 

Handbook op Criminal Procedure. By William L. Clark, Jr. 
Second Edition. By William E. Mikell. St. Paul: West Publish- 
ing Co. 1918. pp. xi, 748. 

. This Handbook of Criminal Procedure is a work by the author of 
Clark on Contracts and Clark on Criminal Law, the second edition 
of the book being edited by Professor Mikell of the Law School of 
the University of Pennsylvania. The book is one of the "Hornbook 
Series". 

The term "procedure" is one that may be made to include more 
or less, according to the fancy of the particular author in preparing 
his book. In this "Handbook", the term is used in its widest sense, and 
includes the whole criminal adjective law — that is, process, pleading, 
trial (including verdict and judgment), evidence, and also a brief 
treatment of habeas corpus. 

Where so much is dealt with in a limited space, much must be dealt 
with briefly. Sometimes this results in the simple assertion of much 
that is theoretically debatable. Thus on page 13, the doctrine of 
"continuing trespass" in larceny is stated as a proposition of law, 
without calling attention to the difficulty of one's first assuming pos- 
session of a thing, and then committing a continuing trespass on his 
own possession. Still, there are good practical reasons for this 
brevity, since the work contemplates mainly a statement of the law 
as it is, without an extended discussion of reasons. 

Within these necessary limitations, the work is an excellent one. 
In the portions devoted to criminal process and pleading, the state- 
ment of the law is unusually clear and concise. Thus in the sections 
relating to the law of arrest, the correct doctrine as to the amount 
of force that may be used in arresting a misdemeanant is stated, 
namely, that all necessary force may be used in making the arrest, 
even if the misdemeanant be killed. The distinction between the 
right to kill in putting down resistance to an arrest, — a right which 
must exist if the law is to be properly enforced, — and the right to 
kill a fleeing misdemeanant who has got away from the control of 
the arresting officer, is one that has caused much discussion, and the 
statement of the law in this book accords with the position rightly 
taken by Bishop (1 Bishop, New Crim. Proc. (2nd ed.) § 160). 

In this portion of the book, the various meanings of the words 
"complaint" and "information" are clearly and correctly explained. 
Some writers fail to bring out the distinction between the function 
of a complaint or information as an affidavit necessary to secure 
a warrant, and their functions when used as an accusation of a 
crime before a magistrate. In many jurisdictions the term "com- 
plaint" is applied only to the affidavit necessary to secure a warrant, 
while the term "information" is applied to a written accusation of 
a crime preferred by a prosecuting officer to a court. It is interesting 
here to observe that in New York all such sworn accusations of crime 
are called informations, there being an information for a warrant, 
and also for a crime. N. Y. Code Crim. Proc. § 145; Cook's Penal 
Law (1917) pp. 557 et seq. 

On page 553, it appears that the ancient demurrer to evidence has 
still some life left in it in criminal practice, although "it is seldom 
taken". On the effect of the plea of "not guilty", it is stated (page 
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473) that in criminal actions matters of justification or excuse may 
be shown under the general issue, and attention is called to the 
interesting fact that under "not guilty" one may show that the 
action is barred by the Statute of Limitations, and that the Statute 
need not be specially pleaded as in civil cases. 

In dealing with the subject of criminal evidence, the subdivision 
relating to the "acts and declarations of conspirators" is a clear and 
good piece of work. Here the analogy between the declaration of an 
agent in the scope of his authority and that of a conspirator in the 
course of a conspiracy is well stated, and the distinction is brought 
out between the declarations made while the conspiracy is in progress, 
and those which are made after it is over, which are excluded as mere 
unauthorized narration. 

In the black-letter heading relating to "confessions" (page 621), 
the author follows the language of Stephen (Dig. Ev. Art. 21), stating 
that "A confession is an admission made at any time by a person 
charged with crime, stating or suggesting the inference that he com- 
mitted the crime, and is admissible against him if voluntary". It 
is submitted that the phrase "or suggesting the inference" is an 
unfortunate one, inasmuch as a confession is a direct admission of 
guilt; it is clear that admissions of facts that merely tend to prove 
guilt are not confessions, and are not governed by all the rules 
excluding confessions as involuntary. See State v. Picton (1899) 
51 La. Ann. 624; People v. Le Boy (1884) 65 Cal. 613. Again, it is 
unfortunate that only the common law rule as to the admissibility 
of confessions is given, omitting the New York statute which provides 
that a confession is admissible unless obtained by fear or threats 
or by the stipulation of the district attorney not to prosecute therefor ; 
not, as at common law, rendering the confession as inadmissible if 
obtained by a promise of any favor made by one in authority in 
reference to the conduct of the case. 

On page 634, we have the heading "Presumption of Innocence — 
Burden of Proof. It may be doubted whether the term "presumption 
of innocence" serves any purpose in criminal procedure that is not 
already served by the term "burden of proof". Since the State asserts 
the prisoner's guilt, of course the State must prove it; but this is 
merely an application of the rule that he who asserts must prove. 
In general, the duty of proceeding with evidence goes with the burden 
of establishing a proposition, unless there be some presumption in 
favor of the party who has the latter burden. However, anyone may 
be pardoned for reiterating such a venerable phrase as "the pre- 
sumption of innocence". 

The author's treatment of the topic of "burden of proof" is com- 
mendably clear and modern. He recognizes the distinction elucidated 
by the late J. B. Thayer between the burden of establishing a proposi- 
tion and the burden of going forward with evidence, and he gives 
concise and accurate illustrations of each use of the term "burden 
of proof". The various rules fixing the burden of proof in insanity 
cases are correctly set forth, and the author calls attention to the 
conflict between the rule of pleading, which allows the existence of 
insanity to be shown under a plea of "not guilty", and the other 
rule of procedure in most jurisdictions which treats insanity (though 
shown under "not guilty") as an affirmative defense to be proved 
by a preponderance of all the evidence, or, still worse, beyond a rea- 
sonable doubt. If sanity is a necessary element of guilt, it seems 
clear that, apart from a statutory rule to the contrary, the State 
should have to prove sanity beyond a reasonable doubt. It may here 
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be stated that the case of State v. de Ranee (1882) 34 La. Ann. 186, 
cited on page 637 as representing the law of Louisiana, has now 
been overruled, Louisiana now requiring insanity to be proved, not 
beyond a reasonable doubt, but merely by a preponderance of the 
evidence. State v. Lyons (1904) 113 La. 959, 987. 

The author is to be congratulated on making clear the distinction 
between the relevancy and the competency of evidence, and on show- 
ing that there is much evidence that is entirely relevant in the sense 
of having a logical bearing on the issue, which may be entirely inad- 
missible. On the whole, the subject of criminal evidence is as well 
treated as could be expected in so small a compass. 

It can justly be said of the book that it will prove a useful one 
both for practitioner and student. It has the limitations of all 
synopses of many details, and one cannot expect to derive from such 
a book much depth of understanding unless he supplements it by 
a study of the original decisions on which it is based. Nevertheless, 
the book is a good and competent guide through a technical field where 
guidance is always needed. 

Ralph W. Gifford. 

Guide to the Law and Legal Literature of Argentina, Brazil, and 
Chile. By Edwin M. Borohard. Washington: Government Print- 
ing Office. 1917. pp. 523. 

All nations of Latin America are characterized by a well-defined 
peculiarity. "While in the relations of private law they cling to the 
ancient Boman law, resisting all innovations of modern life, they have, 
in public relations, adopted — mutatis mutandis — the constitutional in- 
stitutions of the United States of America. Thus, while the study of 
private law has in general found, except, perhaps, in Brazil, but few 
cultivators, although proficient lawyers of uncommon merits have been 
produced, that of public law has developed to such an extent as to 
form a literature both copious and of the first order. This is due 
to the fact that, while in private relations society has kept to a primi- 
tive agricultural form, — only later following the path of active com- 
mercial life, without having, however, even at this time, a real and 
great industry to boast of, — in the fields of public activities, on the 
contrary, since the first years of independence of the several republics, 
the struggle between the people aspiring to liberty and the successive 
tyrants who wished to retain their power by all means has awakened a 
great love for the study of constitutional law, attracting to it the best 
intellects. 

Argentina, Brazil, and Chile, whose juridical evolution the author 
of this book has studied with great knowledge of the subject, have each 
had distinct origins. Argentina, after freeing herself from Spanish 
bondage in 1810, followed a path of agitations which had as their 
principal aim the winning of public liberties. Brazil, having severed 
the ties that united her to her mother country, was raised, by determina- 
tion of the kings of Portugal themselves — since Dom Joao, escaping 
from Napoleon's troops, took refuge in his colony and later proclaimed 
himself its king, — to the dignity of a nation, and from that time the 
only political aim of the new state was the maintenance of order. Chile 
organized herself into a republic, but only in name, as for many years 
she submitted to a legal dictator. The principles of American liberty 
and constitutional order nevertheless now form the solid basis of public 
life in those three countries. 

However, their distinct political origins gave rise to different 
tendencies in private law. Brazil, which, during Dom Pedro's reign, 



